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I.

The position taken by counsel for appellant and cross-

appellee, David H. Cascaden, in their brief is that



a partnership existed between the defendants Bennett,

Scott and Dunbar at the time of the making of the

agreement in controversy and that therefore the last

named defendants were constructive trustees for Cas-

caden of a one-half interest in the properties located

by Cascaden for them.

An examination of all the testimony in this case will

show that in September, 1902, Scott and Bennett, who

were then in Fairbanks, located some placer mining

claims in that district, and they "threw their claims

" in together and went partners and prospected to-

" gether * * * merely partners in this property

"they had staked." (Rec, 330-331, 385.) Scott left

for Circle City, somewhere between the loth and 22nd

of September, 1902 (Rec, 331, 385), leaving Bennett

to "look out for the properties there" (Rec, 386).

About the first part of October, or the latter part of

September, Bennett first met Cascaden, and afterwards

they occupied a cabin together (Rec, 834, 386). That

somewhere about November 20, 1902, Cascaden was

going out to do some staking, and he took Bennett's,

Scott's and Dunbar's names, saying to Bennett, "If I

see anything out there, I will stake for you." (Rec,

387.)

Cascaden went to the creeks, staked some claims

and returned somewhere about December 20, when

Bennett made a quit-claim deed to him of an undivided

one-half interest in the claims located in his name.



All of these acts were done at least twenty days be-

fore either Scott or Dunbar arrived in Fairbanks, and

when this property- was of no known value, Scott and

Dunbar arriving about the loth day of January, 1903

(Rec, 390, 333). While Scott and Dunbar were in

Circle City the latter had some talk about Dunbar

joining the partnership of Scott and Bennett, but Dun-

bar declined to do so until he arrived at Fairbanks and

saw the existing conditions (Rec, 341, 342, 269, 270).

When he reached Fairbanks, and discovered that the

co-partnership of Bennett and Scott was in debt, he

declined to go in with them and remained independent

of the partnership, but went into their employ, re-

ceiving a daily wage (Rec, 277),

Somewhere between the first luid fifth of June, 1903,

he joined the partnership (Rec, 397, 270, 336).

Both Scott and Dunbar testify that they never knew

that Cascaden had staked any claims for them (Rec,

336, 270), and Bennett says he never informed them

of that fact; that he supposed Cascaden had told them

about it (Rec, 421). The only testimony in the case

to show that they had such knowledge is the testimony

of Cascaden himself.

From January 10, 1903, the time of the arrival of

Dunbar and the return of Scott, the three lived together

in Fairbanks until February i, 1903, when Bennett and

Dunbar departed for the Tanana, where they remained

until the latter part of April or the first of May, 1903

(Rec, 394-5). Bennett testified that before his depar-



ture he told Cascaden to send the claims over to be

recorded at Circle City, as he was going to Tanana to

work for the government and could not be bothered

(Rec, 393) ; while both Scott and Dunbar testify that

nothing was ever said to them about recording the no-

tices. (Rec, 272-336.)

In May, 1903, Dunbar located some of the claims

originally staked by Cascaden in the names of Bennett,

Scott and Dunbar, individually, for the reason that the

locations had not been recorded and they were open to

location, although he did not locate again. No. 3 from

the mouth on Lulu Creek, or No. 2 fractional claim on

Burns Creek, originally staked in Bennett's name. In

locating the claims he did not use the same names in

which the claims were originally staked; his reason for

this is, that he did not believe that it would be lawful

for him to do so (Rec, 308). He staked No. 12A in

his own name. The ground was open and he consid-

ered that he had a right to locate; this he discovered

from an abstract of the records covering a period from

the time the original staking was made, which abstract

he obtained in Fairbanks from a Mr. Cowles (Rec,

295)-

All this was done prior to the partnership entered

into between the parties in June, 1903.

It is the fact of the location of these claims by Dun-

bar, that appellant and cross-appellee relies upon to

prove the existence of a conspiracy on the part of de-

fendants to defraud the plaintifif.



The claims were staked by Cascaden on December 2,

1902 (Rec, 46), and the time for recording the notices

did not expire until March 2, 1903. During February,

March and April, Dunbar and Bennett were up on the

Tanana (Rec, 394-5). Scott remained in Fairbanks.

During the entire months of March, April and May,

and while Bennett and Dunbar were away, their claims

were open and subject to be located by anyone. Why,

if these cross-appellants had deemed these claims of suf-

ficient value to induce them to enter into a conspiracy

to obtain a half interest in them, did they take such

a chance of losing all their interest in them?

Reason and common sense alike dictate that such a

course would be highly improbable.

II.

There is no merit in the contention of appellant that

the cross-appellants became trustees of an undivided

one-half interest in the land in controversy for his

benefit.

There was no relation of trust or confidence between

the plaintiff and the defendants, and none is alleged.

It is not alleged or claimed that this agreement was

made through fraud or other wrongful act of the de-

fendants. It is not alleged that the plaintiff asked that

the agreement be reduced to writing, or that at the time

the same was made that the defendants did not intend

to carrv it out.



The whole basis of the plaintiff's contention is, that

the defendants, after plaintiff had staked the claims and

had acquired the legal title for them, did not convey a

half interest to him.

But a mere failure to fulfill a promise is not fraud.

Perry vs. McHenry, 13 111., 236.

Burden vs. Sheridan, 36 Iowa, 125.

Boyd vs. Stone, XI Mass., 348.

The doctrine of trust, ex maleficio, can not be ap-

plied.

"In order that the doctrine of trust ex maleficio

with respect to land may be enforced, under any

circumstances, there must be something more than

a mere verbal promise, however unequivocal.

Otherwise the statute of frauds would be abrogated.

^'There must be an element of positive fraud ac-

companying the promise and by means of which

the acquisition of the legal title is wrongfully con-

summated." {Pomeroy's Eq. Jur., Sec. 1056.)

(Emphasis is ours.)

Taylor vs. Kelly, 103 Col., 178.

As before stated, it is not claimed or alleged that

the plaintiff was induced to enter into the agreement

set forth in the complaint by the fraud or deceit of the

defendants. Indeed, the proposal came from the

plaintiff himself. If the contract as made was void
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by virtue of the statute of frauds, as we have shown

in our opening brief, it could not be made lawful by

any subsequent fraudulent conduct on the part of the

defendants. If by the contract being oral, the plaintiff

acquired no right that he could enforce, then any sub-

sequent unlawful acts on the part of the defendants as

set forth in the complaint, would not change these

rights so as to make them enforcible.

If, as we have attempted to show, the plaintiff would

have acquired no equitable or other interest in the

propert}-, owing to the statute of frauds, provided the

defendants had recorded the notices of location within

the time prescribed by law, he certainly can not be in

a better position by reason of the fact that the location

notices were not recorded and the claims were relocated

by another of the defendants. So, then, the contention

of the existence of any trust, constructive or otherwise, is

without merit. There was no fiduciary relationship

between the parties to this action, and therefore there

could be no constructive trust.

Freeney vs. Houard, 79 Cal., 525.

The agreement was nothing more than a naked verbal

agreement and raised no trust in the property.

Dunphy vs. Ryan, 116 U. S., 491.

Moore vs. Hamerstag, 109 Cal., 122.

In Dunphy vs. Ryan, supra, the defendant being in
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negotiation for the purchase of the property, agreed

with the plaintiff to acquire the title in his own name,

upon the best possible terms, and ivhen he had acquired

title to CONVEY TO PLAINTIFF, by a good and sufficient

deed, an undivided one-third of the premises for which

the plaintiff promised to pay the defendant one-third

of the purchase money.

The Supreme Court of the United States said:

"This is simply an agreement of the defendant

to convey to the plaintiff a tract of land for a cer-

tain consideration. It is a contract for the sale of

land and, not being in writing signed by the vendor,

is void. The circumstance that the defendant not

owning the land which he agreed to convey, un-

dertook to acquire the title, instead of taking the

case out of the statute of frauds, brings it more

clearly and unequivocally within its terms. A
contract void by the statute can not be enforced

directly or collaterally. // confers no rights and

creates no obligations as between the parties to it."

And when it was urged that a refusal to enforce

the contract would work a fraud upon the defendant,

the court said:

"The only complaint of misconduct on the part

of the plaintiff that can be inferred from the plead-

ings is his refusal to perform a verbal contract for

the purchase of lands

—

but the mere breach of a

verbal promise for the purchase of lands will not

justify the interference of a court of equity. Pur-



cell vs. Miner, 4 Wall., 513. There is no fraud in

such a refusal; the party ivho refuses stands upon

the law and has a right to refuse. Under the cir-

cumstances of this case, the statute is as binding

on a court of equity as on a court of law. // the

mere refusal of a party to perform a parol con-

tract for the sale of lands could be construed to

be such a fraud as would give a court of equity

jurisdiction to enforce it, the statute of frauds would
be rendered vain and nugatory. The defendant

knew, or ought to have known that the statute re-

quires such a contract as the one he seeks to en-

force to be evidenced in writing. That he did not

exact a contract in writing is his own fault. Courts

of equity are not established to relieve parties from
the consequences of their own negligence and folly."

(Italics ours.)

It must be remembered that the plaintiff testified

on the trial, that he staked No. 12 Below on Cleary,

No. I on Lulu, and No. 5 Above Discovery for John

Bennett; eight or nine hundred feet Above Discovery

for Dunbar and 8 Above Discovery for Scott (Rec,

55).

"A mining claim is real estate (Melton vs. Lam-
bard, 51 Cal., 258), and under the provisions of

the statute of frauds can be transferred only by
operation of law or an instrument in writing. The
provisions of section 2322 of the Revised Statutes

of the United States, conferring upon the locator

of a mining claim 'the exclusive right of possession
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and enjoyment' to the claim, is in the nature of a

legislative grant of an interest in the land; and

the interest thus conveyed to the locator by the

government can not be transferred by parol or

otherwise than in accordance with the statute of

frauds. (Goller vs. Fett, 30 Cal., 481 ; Garthe vs.

Hart, 73 Cal., 541.) The location may be made
in the name of another than the actual locator

(Morton vs. Salambo Copper M. Co., 26 Cal., 527;

Rush vs. French, i Arizona, 150), and when so

made the person in whose name it is made becomes

vested with the legal title to the claim (Van Val-

kenberg vs. Hujf, i Nev., 142) ; and it is not neces-

sary for its validity that it should be recorded

(Thompson vs. Spray, 72 Cal., 533). By virtue

of the acts done by the plaintiff, in reference to the

mining claims in question, the defendant became

vested with the legal title thereto as fully as if the

plaintiff had located the claim in his oivn name
and afteru-ard by a conveyance absolute in form

and without any consideration, transferred it to the

defendant. The defendant could not by any oral

declarations subsequent to such conveyance render

himself a trustee for the plaintiff or bind himself

to transfer the claim to him. An absolute convey-

ance of lands can not after its execution be turned

into a trust by any oral declarations of the parties

thereto." (Italics ours.)

Moore vs. Ilamerstag, 109 Cal., 123.

It is clear that the plaintifif in locating the claims

in the names of the defendants vested the legal title
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in them, as completely as though he had originally

located the same in his own name and conveyed the

same thereafter to the defendants by deed duly exe-

cuted. The plaintiff can not now, by the oral declara-

tions or admissions of the defendants made subsequent

to the vesting of the legal title in them, hope to have

a trust declared for his benefit.

"Every grant or assignment of any existing trust

in lands, goods or things in action, unless the same

shall be in writing, subscribed by the party asking

the same, or his agent, lawfully authorized, shall

be void." (Sec. 131, Ch. 14, page 379, Carter's Ann.

Codes of Alaska.)

Hasshagen vs. Hasshagen, 80 Cal., 514.

Dorflw vs. Doran, 99 Cal., 311.

Smith vs. Mason, 122 Cal., 423.

The cases cited by counsel for cross-appellant and

appellee to support his contention as to the creation

of a resulting trust in favor of Cascaden, in these prop-

erties are not in point in that they are based upon en-

tirely different states of facts.

In the case of Settembre vs. Putnam, 30 Cal., 494,

the Court actually found that

"There existed between the plaintiff and the de-

fendant one of those associations so common in

this state formed for the purpose of carrying on

mining operations, and combining some of the in-
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cidents of ordinary trading partnerships and some
of the incidents of tenancies in common, a species

of qualified partnerships, often called mining

partnerships."

In other words, there existed in that case the chief

characteristic of a mining partnership, the actual work-

ing of a mining claim or claims by all the persons in-

terested therein.

The case of Meylette vs. Brennan was one based upon

a "grub stake" contract, wherein the plaintiff was to

supply the provisions, tools, etc., and the defendant was

to do the prospecting for the joint benefit of the parties.

The case of Moritz vs. Lavelle, yy Cal., ii, is prac-

tically of the same nature, for as the Court there say:

"The plaintiff and defendant entered into a verbal

agreement to occupy and relocate a mine in Tulare

County for their joint use and benefit. The plain-

tiff promised to pay all the expenses of the defend-

ant and furnish him with an outfit necessary to

make the trip to the mine * * * to pay defend-

ant's board for a certain time and furnish him with

provisions, clothes and blankets * * * ."

The plaintiff was thereafter to join him, which he

did. Pursuant to this agreement, plaintiff furnished

defendant all that he had promised. The defendant

went to the mine, relocated the same by posting the

notices required by law, signing as locator with the

plaintiff as witness, with express oral agreement be-
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tween them ''that in consideration of the agreement"

above referred to (the furnishing of the supplies by

plaintiff), the defendant would transfer and deed to

plaintiff an undivided one-half interest in the mine.

The case of Raymond vs. Johnson, ly Wash., 237,

was also one concerning a joint venture.

The agreement there was to prospect together and

share alike the benefits of any discovery or location of

mining properties, and to hold and work the same in

their joint names and for their joint use and benefit,

holding and owning the same equally.

While the case of Murley vs. Ennis, 2 Col., 300, de-

fining the relation of partners to "grub stake" con-

tracts, shows clearly that the case at bar does not come

under the principle controlling there, where it says:

"If two or more go in on the public domain to-

gether to search and explore for mines, with the

agreement to occupy and develop such discoveries

as may be made for their joint benefit, and such

discovery, development and joint occupation fol-

low, it is clear that while each explorer becomes

invested with his due share and estate in the prem-
ises, no provision of the statute of frauds is violated

* * *
. Each associate is the agent of the

others, and everv act done by either about the joint

adventure is the act of all. * * * The contract

of association is equally valid, although by the

terms thereof, one of the associates is to conduct



the exploration and perform the work of develop-

ment, while the others provide and furnish the sup-

plies necessary."

It is apparent that all of these cases were decided

upon principles arising, as before stated, out of en-

tirely different conditions than those existing in the

case at bar.

The contract as set up in the bill of complaint here

was that the plaintiff was at ''his own cost and expense,

" to proceed to search for, prospect and stake certain

" mining claims, and that in addition to the claims

" staked for himself and in his own name and for his

" sole use and benefit, he was to stake for and on the

" account and in the names of the defendants, or either

" of them, certain placer mining claims." (Rec, 12.)

As Cascaden himself testified, the language of Ben-

nett was

:

"You stake claims for me and my partner and

I will give you a half interest in whatever you

stake." (Rec, 86.)

"Q. You were to locate them (the claims) in

their names, and after you had located them they

were to give you one-half? A. Yes, sir." (Rec,

162.)

In other words, the plaintiff was to search for, pros-

pect and stake mining claims for the defendants, and



for this ivork, the defendants were to give him as a

consideration, one-half of the claims so located by him.

There were to be no locations for the joint benefit of

the parties, plaintiff and defendants, but the agreement

was that after the legal title had vested in the defend-

ants, they would convey a half interest to him.

"This is purely a contract of hiring and lacks

every element of a partnership. The fact that the

defendants were to give plaintiff an interest in the

mine * * * has no more tendency to make the

contract one of partnership than if he agreed to

give him cattle or horses or deed him some piece

of realty." (Berry vs. Woodburn, 107 Cal., 511.)

Again we can not refrain from applying the lan-

guage of the Supreme Court of California in Berry

vs. Woodburn, supra, to the facts here:

"Neither may this contract be considered one in

the nature of a 'grub stake' contract—a peculiar

and novel character of contract so common in the

early mining history of the State, where two parties

enter into a common venture, one furnishing the

'grub,' the other the labor, in prospecting for valu-

able mining properties. Clearly such ventures were

joint in their character, and all valuable discoveries

would inure to the benefit of both. The courts de-

clare such ventures to partake of the character of

qualified partnerships, but here ive have no com-



f6

mon venture, no common ownership, no sharing of

profit and loss, no furnishing of labor by one party

and 'grub' or money by the other." (The italics are

ours.)

We again respectfully submit that, for the reasons

stated in this and our opening brief, the judgment of

the lower court be set aside.

J. L. McGinn,
M. L. SULLIVAN,

Attorneys for Cross-Appellants and Appellees.

CAMPBELL, METSON & DREW,

Of Counsel.


